EMPLOYER STATUS DETERMINATION
OmniTRAX, Inc.

This is the determination of the Railroad Retirenent Board
concerning the status of Omi TRAX, Inc. (Omi) as an enployer
under the Railroad Retirenment Act (45 U S . C §231 et seq.) (RRA
and the Railroad Unenploynment |nsurance Act (45 U.S.C. § 351 et
seq.) (RUA). -

Information regarding Omi was provided by M chael Ogborn,
Managing Director for Omi. Omi, a privately held corporation
owned and controlled by M. Patrick J. Broe, was incorporated on
March 4, 1993. M. Dwight N Johnson is CEO of Omi. Omi began
operations July 1, 1993. M. (QOgborn states that Qmi provides
managenent , accounti ng, mar ket i ng, public relations, and
acqui sitions support to its clients.

In Interstate Commerce Conmmi ssion (1CC Finance Docket 32531,
decided July 6, 1994, Patrick Broe and Omi were granted an
exenption to effect a reorganization under which 11 carriers
formerly controlled by M. Broe would becone subsidiaries of
Omi; however, M. Broe would continue to be in control of Omi.
On August 10, 1994, Omi entered into agreenments wth its
subsi di ari es: Centr al Kansas Rai | way, Limted Liability
Corporation [CKR], Chicago Rail Link, LLC [CRL], Geat Wstern
Rai | way Conpany of lowa, LLC [GARI], Panhandl e Northern Railroad
[ PNR], Kansas Sout hwestern Railway [KSW, Newburgh & South Shore
Railroad, LTD [NSR], Geat Wstern Railway of Colorado, LLC
[ GARC], Manufacturers' Junction Railway, LLC [M], and Chicago
West Pul l man & Southern Railroad, LLC [CWP&S], all of which are
covered enployers under the RRA and the RU A Omi provides
accounti ng, managenent and staffing services to its subsidiaries.

Section 1 of the RRA defines an enployer to include the
fol | ow ng:

(1) any carrier by railroad subject to the jurisdiction of
the Surface Transportation Board under part A of subtitle IV
of Title 49;

(1i) any conpany which is directly or indirectly owned or
controlled by, or under common control wth, one or nore
enpl oyers as defined in paragraph (i) of this subdivision,
and whi ch operates any equi pnment or facility or perforns any
service (except trucking service, casual service, and the
casual operation of equipnent or facilities) in connection
wth the transportation of passengers or property by
railroad....[45 U S.C §231(a)(1)(i) and (ii)].



Section 1 of the RUA (45 U S. C §351) and section 3231 of the
Railroad Retirement Tax Act (RRTA) (26 U S.C. §3231) contain
essentially the sane definition.

Omi is not an enployer by railroad within the neaning of section
I (a)(i) of the RRA. Accordingly, it would be a covered enpl oyer
only if it falls within the neaning of I (a)(ii) of the Act. A
recent decision of the United States Court of Appeals for the
Federal G rcuit regarding a claim for refund of taxes under the
RRTA held that a parent corporation which owns a rail carrier
subsidiary is not under common control with the subsidiary within
t he nmeani ng of section 3231 of the Internal Revenue Code. Union
Pacific Corporation v. United States, 5 F. 3d 523 ( Fed. Gr.,
1993).

The facts in the Union Pacific case with respect to ownership and
control are indistinguishable from those presented by Omi.
Accordingly, a majority of the Board finds that Omi TRAX, Inc. is
not and never has been an enployer covered by the RRA and the
RUI A because it is not under comon control with its rail carrier
subsi di ari es.

den L. Bower

V. M Speakman, Jr. (Separate
dissenting opinion attached)

Jerone F. Kever
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TO : The Board

FROM : Cat heri ne C. Cook
General Counsel

SUBJECT: Omi TRAX, Inc.

As requested by the Assistants to the Chairman and t he Managenent
Menber, we are re-submtting to you the recomended coverage
determ nation concerning QOmi TRAX, Inc. which was originally
subm tted under a cover nenp of February 23, 1995. The deci sion
concludes that Omi TRAX is not covered under the decision in
Union Pacific Corporation v. United States, 5 F. 3d 523 (Fed.
Cr. 1993). It has been nodified to show that the Labor Menber
dissents in a separate witten opinion and to include the anended
definition of "enployer" enacted in 1995 by P.L. 104-88.

At t achment
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